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Is All Politics Local / Personal?

Policy Gridlock
Fundraising

Power of Digital Campaign
National Focus
Primary Traffic



Politics: 2018 & Beyond

Senate Seats – 33 
(Ds – 3 for majority)

House Seats– 435 
(Ds – 24 for 
majority)

Governorships  -14

45 House 
Republicans/ 17 

Democrats 
departing

2020 Census/ 
Election

Redistricting/ 
Importance of PA, 

CA, NJ, NY



US Senate Landscape



Industry 
Advocacy



AHP Proposed Rule
AHP Formation:
• Related employers regardless of geographic location or;
• Unrelated employers within the same State/metro area. 

Key Items:
• Self-insured AHP treated as MEWA
• Self-employed individuals (“working owners”)
• Sole purpose of offering health coverage.
• Cannot refuse coverage based on health factors, cannot vary premium.  

Future for Self-Insurance
• Federal Pre-Emption is Critical (Class Exemption)
• Will there be a move to self-insurance AHPs after several years, ability to 

pre-empt state regulations.
• Self-insured AHPs may then access stop-loss/ captive risk.  



Self-Insurance 
Protection Act (SIPA)
Protects self-insurance access to stop-
loss, prohibits designation as health 
insurance

HR 1304 
• Legislative Hearing Testimony
• Committee Mark-Up

April 2017
• House Approved (400-16)

Next Steps
• Senate Introduction (Sen. Cassidy)
• Unanimous Consent Consideration 



IRS View of Captives
Abusive Tax Shelters – IRS ‘Dirty Dozen’ List
• “These sophisticated schemes…can be peddled by 

promoters and others to avoid taxes.”
• “lack many of the attributes of genuine Insurance.”

• “…implausible risks, fail to match genuine business needs, 
or duplicate the taxpayer’s commercial coverages. 

• “Premium amounts may be unsupported by underwriting 
…geared to a desired deduction …significantly higher than 
premiums for comparable commercial coverage. “

• “Captives may…advance inter-generational wealth transfer 
objectives and avoid estate and gift taxes. “



SIIA Captive Activities
Self-Regulation
• SIIA Captive Manager Code of Conduct

Legislative/ Regulatory Changes
• PATH Act/ Clarifications
• Notice 2016-66
• Tax Reform

IRS/ Treasury Meetings
• Education
• Notice Compliance Extension
• Viable Alternatives

Educate & Meet with Congress
• General Captive Education
• Congressional & Industry Letters



Congressional 
Law Changes

Incorporated in 2015 PATH Act

I. Premium threshold increase from $1.2 
million to $2.2 million (indexed to 
inflation). 

II. Restrictions to prohibit estate planning 
and wealth transfer.

Test 1: Risk Diversification
• No more than 20% of net written or 

direct premiums from any one 
policyholder.

• Related insureds are treated as one 
policyholder  

Test 2: Ownership Test
• Family and lineal descendants cannot 

own more in the insurance company 
than the operating entity.

• 2% de minimis

Effective Date:
Dec. 31, 2016



PATH Act : Unintended 
Consequences
• In attempt to restrict transfers to step children/adopted 

children, language unintentionally labeled all spouses as a 
specified holders and restricted ownership in the captive. 

• Issues with community property law and attribution 
between spouses of business interests.  

• Ownership calculation of specified holder could include all 
assets insured by the captive, including by unrelated 
persons.  

• De minimis standard application and exceptions. 

• Congressional discussions: No intention to restrict 
insurance transactions between unrelated parties.  



PATH Act Clarifications:
2018 Omnibus

1) Clarify look-though for reinsurance or fronting 
arrangements

2) Clarify specified assets( under Test 2 ) to mean 
aggregate amount of related assets owned by spouse/ 
relation. 
• Two-year grace period when acquiring ownership 

through inheritance or death. 

3) Spousal Clarification 

JCT leaves up to Treasury Department guidance related to 
ownership, premiums, gross revenue, and factors taken 
into account under applicable State law for assessing risk.



Notice 2016-66: 
Transactions of Interest
• Nov. 2016: IRS issued Notice 2016-66 

designating most 831(b) captives as 
“Transactions of Interest”

• Notice triggers disclosure requirements for 
both participants and material advisors

• Filing Requirements:
• 831(b) Captive owner has at least 20% 

of the captive AND:
• The captives’ losses and loss 

expenses are less than 70% of 
premiums earned less 
policyholder dividends, or

• Captive has made loans 
benefiting affiliates.



IRS Notice: Industry Impact
Total 831(b) captives in survey 2,397

Total number of Forms 8886 and 8918 15,021

Total cost of compliance $22,186,800

Average cost per captive to file all Forms 8886 and 8918 $9,257

Total hours of compliance 121,755

Average hours per captive for compliance 50.97

 Annual cost to prepare Form 1120PC federal tax return: $1,000 to $4,000/ yr.  
 Average cost to complete Notice reporting (per captive): $9,257.  
 Form 8886 IRS estimate:10.16 hrs. recordkeeping/6.25 hrs. preparation. 
 Form 8918 estimate: 9.79 hours for completion.  



IRS Notice: SIIA Advocacy Messages

• ERC taxpayers placed under undue regulatory and reporting burdens.

• Notice broadly targeted for majority of participants, instead of being 
narrowly tailored towards abusers.

• Much of the info requested by the IRS is already provided to them 
through various required forms. 

• IRS is ignoring congressional intent - PATH ACT



Congressional Intervention
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What’s Next?

• IRS reviewing filings:
• Abusive vs non-abusive structures.

• IRS will determine whether certain 
ERC captives will be:
• Deleted from TOI category
• Designated as Listed Transactions
• Potential for Global Settlement 

Initiative 



IRS Commissioner

• Koskinen’s term ended earlier this 
year.

• Asst. Treasury Sec. Tax Policy David 
Kautter serving as Acting Comm.

• President has nominated tax fraud 
attorney Charles Rettig

• Chaired IRS Advisory Council
• Active in ABA Tax Section



State Self Procurement Taxes

• Microsoft Cease & Desist

• Dodd-Frank Implications 
− Non-Admitted Reinsurers Act

• Captive Domicile vs. Non-Domicile



Questions & 
Comments

Ryan Work
rwork@siia.org

SIIA National Conference
Austin, TX
September 23-25, 2018
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